Water Loan Agreement 


This Water Loan Agreement (hereinafter "Agreement") is entered and effeetive the 20* 
day of August 2018 between the East Mesa Water Company, a Colorado nonprofit eorporation 
(hereinafter “Company”) and the Town of Carbondale, Colorado, a Colorado munieipal 
eorporation (hereinafter "Town"). The Company and the Town are eolleetively referred to herein 
as the “Parties”. 


Recitals 


Whereas, the Company owns water rights and related interests used to supply water to its 
shareholders, ineluding without limitation a 31.8 e.f s. direet flow irrigation water right in the East 
Mesa Ditch diverting from the Crystal River, decreed in Civil Action No. 990, District Court, 
Garfield County, with an adjudication date of December 12, 1902, and an appropriation date of 
August 10, 1894 (hereinafter “Priority No. 210A”); and 

Whereas, the Town owns water rights and related interests used to supply water to its 
constituents, including without limitation water rights decreed to the Carbondale Water System 
and Pipeline and the Eirst Enlargement thereto, both diverting from Nettle Creek and tributaries 
thereto. Priority Nos. 6AA and 794, as described in the Pinal Decrees in C.A. 2883 and 5884, 
Garfield County District Court, as well as the final decree in Case No. 88CW421, Water Division 
No. 5 (hereinafter “Carbondale Water System Priorities”); and 

Whereas, an administrative call was placed on August 8, 2018 under water rights decreed 
to the Ella Ditch on the Crystal River, decreed in Civil Action No. 990, District Court, Garfield 
County, with an adjudication date of December 12, 1902, and an appropriation date of June 22, 
1885 (hereinafter “Priority No. 127A”); and 

Whereas, the administrative call placed under Priority No. 127A will require curtailment 
of diversions under the Carbondale Water System Priorities that are necessary for service by the 
Town to residential and other customers, but has not, at this time, required curtailment of 
diversions under the Company’s Priority No. 210A; and 

Whereas, water diverted into the East Mesa Ditch under Priority No. 210A is first applied 
to irrigation of lands located below the headgate of the Ella Ditch, and is thus fully depletive to 
the Crystal River to a point below the headgate of the Ella Ditch, and as such the Parties believe 
that a bypass of water under the Company’s Priority No. 210A for the benefit of the Town may 
provide an effective means of increasing supply to the Ella Ditch and avoiding curtailment of the 
Carbondale Water System Priorities; and 

Whereas, the Town has requested that the Company loan to, and permit the Town to use, 
up to 1.0 cfs of Priority No. 210A to avoid curtailment of the Carbondale Water System Priorities 
under the administrative call placed under Priority No. 127A; and 

Whereas, the Company is willing to loan to the Town, and permit it to use, up to 1.0 cfs of 
Priority No. 210A pursuant to the terms of this Agreement; 



Now therefore, the Parties agree as follows. 

Agreement 


1. Loan . The Company hereby loans to the Town up to 1.0 efs of Priority No. 210A 
(hereinafter the “Loaned Water”) subject to the terms of this Agreement and the Town’s faithful 
performance hereunder. 

2. Use of Loaned Water . The Town shall use the Loaned Water within a temporary substitute 
water supply plan to be approved by the Division of Water Resources under Colo. Rev. Stat. § 37- 
92-308 (7) to avoid or alleviate curtailment of the Carbondale Water System Priorities under the 
administrative call placed under Priority No. 127A (hereinafter the “Emergency TSSP”), and for 
no other purpose. 

a. Emergency TSSP . The Town shall at its sole expense apply for and secure 
administrative approvals of the Emergency TSSP necessary for the Town to use the Eoaned 
Water. The Town is not authorized to seek to utilize the Eoaned Water through any other 
means, specifically including application to water courts in the State of Colorado. 

i. The Town will not submit any application, communication or other 
document prepared in connection with the Emergency TSSP to the 
Colorado Division of Water Resources until the Company has had 
reasonable opportunity to review and approve the same. Under the uniquely 
exigent circumstances of this Agreement, reasonable opportunity shall 
mean a period of no less than eight consecutive (8) hours occurring between 
9:00 a.m. and 6:00 p.m. on any weekday other than a recognized state or 
federal holiday. 

ii. The Company will cooperate with the Town, at no additional expense to the 
Company and in a manner that does not impair the interests or rights of its 
shareholders, to expeditiously review and comment on any materials 
submitted for its review, to provide information to the Town as reasonably 
necessary for submission of the Emergency TSSP application, and to fulfill 
any administrative obligations that may be reasonably imposed by the 
Division of Water Resources in order to facilitate the implementation of the 
Emergency TSSP pursuant to this Agreement. 

b. Delivery . The Company will deliver the Eoaned Water to the Town as a bypass of 
1.0 c.f.s. of water legally and physically available for diversion to the Company at the 
headgate of the East Mesa Ditch. The Town shall be solely responsible after this bypass 
for the legal and physical delivery and use of the Eoaned Water and shall bear any carriage 
losses in such amount as is determined by the Colorado Division of Water Resources from 
the point of delivery to the point(s) of use and/or exchange or augmentation. 
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c. Ditch Modifications . The Company shall not be required to modify the East Mesa 
Ditch headgate or install new measurement or bypass equipment in eonnection with 
delivery of the Loaned Water, and the Town shall not modify the East Mesa Diteh headgate 
or install new measurement or bypass equipment in connection with delivery of the Loaned 
Water without the prior written consent of the Company. 

d. Internal Ditch Operations . Notwithstanding any other provision of this Agreement, 
delivery of the Loaned Water to the Town shall not obligate the Company or any of its 
shareholders to modify operation or water use practices within the East Mesa Ditch below 
its headgate without the further consent of the Company or affected shareholders. 

3. Term of Loan . The Loan shall beeome effeetive only upon approval of the Emergency 
TSSP by the Division of Water Resources, and will terminate in its entirety unless otherwise agreed 
between the Parties upon the earliest to occur of any of the following events: 1) the expiration of 
the Emergency TSSP; 2) the end of eurtailment of the Carbondale Water System Priorities under 
the administrative eall placed under Priority No. 127A; 3) the end of the 2018 irrigation season, 
being the date on which the Company ceases diversion through the East Mesa Ditch for delivery 
to shareholders as it determines; 4) at any time that the Company is unable to divert at least 25 
c.f.s. under Priority No. 210A after allocation of 1.0 c.fs. to the Town and the Company, in its 
sole discretion, does not agree to divert less than 25 c.f.s.; 5) breach of this Agreement; or, 6) 
December 31, 2018. The Company may also may terminate this Agreement if, in its discretion, 
any administrative proeeeding initiated by the Town as contemplated in subparagraph 2.a above 
threaten the Company’s water rights, or other interests associated with the East Mesa Diteh. 

4. Shareholder Ratifieation . The Town acknowledges that the Company must obtain 
shareholder eonsent to this Agreement pursuant to its bylaws, and that, due to the uniquely exigent 
circumstances underlying the Town’s request to the Company, shareholder consent has not been 
obtained at the time of execution. The Town desires that the Company enter this Agreement and 
thereafter seek shareholder consent, and the Company agrees to seek shareholder consent 
consistent with its bylaws within 72 hours after execution of the Agreement. The Town assumes 
all risk from, and holds the Company and its shareholders harmless for, any failure or inability of 
the Company to obtain shareholder eonsent to this Agreement. 

5. No Reeordation or Publication . The Parties agree this Agreement will not be reeorded in 
any Clerk and Recorder's Office within or outside of Colorado. Although this Agreement shall be 
considered a publie reeord that may be provided to the Colorado Division of Water Resources or 
others in eonnection with the Town’s Emergency TSSP application, the Parties agree to use their 
best efforts, eonsistent with all legal and ethical obligations, to avoid publication or creation of 
other public records in connection with communications, preparation of doeuments, and other 
aetivities contemplated under this Agreement. And, although the Town shall not initiate publie 
disclosure of any additional information related to this Agreement, the Town reserves the right to 
respond to any records request if the Town reasonably believes that sueh is required by the 
Colorado Open Reeords Act. 


Water Loan Agreement 
Page 3 of 6 



6. No Agency Created and No Third-Party Beneficiaries . This Agreement is not intended 
and shall not be eonstrued to ereate any joint venture, agency relationship or partnership between 
the Parties. Neither of the Parties shall have any right or authority to act on behalf of or bind the 
other. The agreements herein and the benefits therefrom are solely intended for the Parties and are 
not for the benefit of, nor may they be claimed as benefits, by third parties, including shareholders 
and constituents of the Parties except as expressly provided herein. 

7. No Precedent . This Agreement is the result of the Parties’ effort to cooperatively resolve 
an exigent risk to human health and welfare confronting the Town. It is specifically understood 
and agreed by the Parties that this Agreement arises from the Company’s good-will desire to assist 
the Town in this unique situation. Thus the existence of this Agreement and the components thereof 
shall never give rise to any argument, claim, defense or theory of acquiescence, waiver, bar, 
merger, stare decisis, res judicata, estoppel, laches or otherwise, nor to any administrative or 
judicial practice or precedent, by or against any of the Parties in any other agreement, matter, case 
or dispute, nor shall testimony concerning such agreement or acquiescence of the Company or 
Town to this Agreement and the components thereof be allowed in any other matter, case or 
dispute. The Parties agree they do not intend this Agreement and the components thereof to have 
the effect of precedent or preclusion on any factual or legal issue in any other matter. 

8. No Property Transfers . The Parties agree no portion of this Agreement should be construed 
or interpreted as a transfer of title or a transfer of ownership of any water, water right or any facility 
for the supply, treatment and distribution of water owned by either of the Parties. Unless 
specifically set forth herein, neither of the Parties may assign their rights nor delegate their duties 
hereunder without the prior written consent of the other. Further neither of the Parties may sell 
nor sublease any benefits derived hereunder without the permission of the other, which permission 
each may grant or withhold at its discretion. 

9. Cost Reimbursement . The Town shall timely reimburse the Company for all legal and 
engineering fees reasonably incurred by the Company in the negotiation of this Agreement and 
related to implementation of the Emergency TSSP. The Town has made an initial cash deposit 
with the Company in the amount of $5,000 to secure its reimbursement obligations hereunder. The 
Company shall apply these funds to reimbursable invoices as they come in, with notice to the 
Town. The Town shall periodically and promptly replenish this deposit upon notice from the 
Company that the fund balance has dropped below $1,000.00. Any funds remaining at the 
termination of the Loan term shall be returned to the Town. Upon request by the Town, the 
Company shall provide the Town with a summary of all reimbursable expenses incurred by the 
Company pursuant to this Paragraph 9. 

10. Liability/Indemnification/Governmental Immunity . To extent allowed by Colorado law, 
the Town agrees to indemnify and hold the Company harmless from and against any penalties, 
losses, damages, claims, demands, injuries, expenses, costs or liabilities of any kind or nature 
(including, but not limited to, actual damages, court costs, attorneys’ fees) incurred by the 
Company in any way arising out of or resulting from the Company’s entry into this Agreement, 
other than any loss to the Company or its shareholders that would reasonably be anticipated to 
result to the Company or its shareholders as a result of the Company’s agreement to forego 
diversion of up to 1.0 c.fs. of water for the benefit of the Town pursuant to the terms of this 
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Agreement. Notwithstanding the foregoing, the Town shall have no responsibility or liability for 
operation or maintenanee of the East Mesa Diteh system, and nothing in this Agreement herein 
shall be interpreted as a waiver of governmental immunity, to whieh the Town would otherwise 
be entitled under § 24-10-101, et seq., C.R.S., as amended. This eontraet is also eontingent upon 
annual budgeting by the Town of Carbondale and nothing in this eontraet shall be eonstrued as a 
multi-year finaneial obligation of the Town. 

11. Foree Majeure . The Company shall not be responsible for any losses or damages ineurred 
as a result of its inability to perform pursuant to this Agreement due to the following eauses if 
beyond the Company’s eontrol and when oeeurring through no direet or indireet fault of the 
Company, ineluding without limitation: aets of God; natural disasters; aetions or failure to aet by 
governmental authorities; unavailability of supplies or equipment eritieal to the Company’s ability 
to perform; major equipment or faeility breakdown; and ehanges in Colorado or federal law, 
ineluding, without limitation, ehanges in any permit requirements. 

12. Speeifie Performanee . The Parties hereto are entitled to seek the remedy of speeifie 
performanee regarding any breaehes hereof by the other. 

13. Notiee . Exeept as to any operational oommunieations that the Parties may subsequently 
agree are best handled through eleetronie or telephonie means, all notiees, requests, demands or 
other eommunieations (eolleetively, "Notiees") hereunder shall be in writing and given by (i) 
established express delivery serviee whieh maintains delivery reeords requiring a signed reeeipt, 
(ii) hand delivery or (iii) eertified or registered mail, postage prepaid, return reeeipt requested to 
the Parties at the following address, or at sueh other address as the Parties may designate by Notiee 
in the above manner. 

To Town: Town of Carbondale 

Attn: Jay Harrington, Town Manager 
501 Colorado Avenue 
Carbondale, CO 81623 

with eopy to: Mark Hamilton, Esq. 

Holland & Hart EEP 
600 E. Main St, Suite 104 
Aspen, CO 81611 

To Company: East Mesa Water Company 
1625 Prinee Creek Road 
Carbondale, CO 81623 

with eopy to: Baleomb & Green, P.C. 

P.O. Drawer 790 
Glenwood Springs, CO 81602 
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Attn: Christopher L. Geiger, Esq. 


Notices shall be effective (i) the day of delivery indicated by the delivery receipt when sent 
by an established express delivery service which maintains delivery records requiring a 
signed receipt, (ii) upon receipt by the addressee of a hand delivery, or (iii) the day of 
delivery indicated by the Return Receipt when mailed via Certified or Registered mail, 
postage prepaid. Return Receipt Requested. 

14. No Other Agreement or Decree Modified . Unless specifically identified and referenced 
in this Agreement no other agreement or contract between the Parties or between either of them 
and a third party, or any water decree or stipulation is modified or changed by this Agreement. 

15. Default . Failure to perform any obligation contained in this Agreement by any Party shall 
constitute a default. A party may seek legal or equitable recourse in any court of competent 
jurisdiction including suspension of the terms of this Agreement. Failure to enforce any default 
shall not be construed as a waiver by a party of the default or remedies for breach. 

Executed this_* day of August, 2018. 


Town of Carbondale 


East Mesa Water Company 


Jay Harrington Martin J. Nieslanik 

Town Manager President 
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